INCOME TAX CASE LAWS

1.Does the Appellate Tribunal have the power

to recall its own order under section 254(2)?

CIT v. Earnest Exports Ltd. (2010) 323 ITR

577 (Bom.)

In this case, the High Court observed that

the power under section 254(2) is limited to

rectification of a mistake apparent on record

and therefore, the Tribunal must restrict itself

within those parameters. Section 254(2) is

not a carte blanche for the Tribunal to change

its own view by substituting a view which it

believes should have been taken in the first

instance. Section 254(2) is not a mandate to

unsettle decisions taken after due reflection.

In this case, the Tribunal, while dealing with

the application under section 245(2),

virtually reconsidered the entire matter and

came to a different conclusion. This

amounted to a reappreciation of the

correctness of the earlier decision on merits,

which is beyond the scope of the power

conferred under section 254(2).

2. Can the Assessing Officer reopen an

assessment on the basis of merely a change

of opinion?

Aventis Pharma Ltd. v. ACIT (2010) 323 ITR

0570 (Bom.)

The power to reopen an assessment is

conditional on the formation of a reason

to believe that income chargeable to tax

has escaped assessment. The existence of

tangible material is essential to safeguard

against an arbitrary exercise of this

power.

In this case, the High Court observed that

there was no tangible material before the

Assessing Officer to hold that income had

escaped assessment within the meaning of

section 147 and the reasons recorded for

reopening the assessment constituted a mere

change of opinion. Therefore, the

reassessment was not valid.
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1. Whether classification of the imported

product changes if it undergoes a change after

importation and before being actually used?

Atherton Engineering Co. Pvt. Ltd. v. UOI

2010-TIOL-271-HC-Kol-Cus

The assessee imported artemia cyst (brine

shrimp eggs). It classified it as ‘prawn feed’

under the heading 2309 which includes

products used as animal feed. However, the

Department contended that this product was

classifiable under the heading 0511.99 which

refers to other products in the category of non

edible animal products. The contention of

importer was that these imported cysts

contained little organisms/embryos which

later became larva that prawns feed on.

Therefore, according to them, the nature and

character of the product was not changed by

nurturing or incubation.

The Court noted that it was the use of the

product that had to be considered in the

instant case. If a product undergoes some

change after importation till the time it is

actually used, it is immaterial, provided it

remains the same product and it is used for

the purpose specified in the classification.

Therefore, in the instant case, it examined

whether the nature and character of the

product remained the same.

The Court opined that if the embryo within

the egg was incubated in controlled

temperature and under hydration, a larva was

born. This larva did not assume the character

of any different product. Its nature and

characteristics were same as the product or

organism which was within the egg.

Hence, the Court held that if the said product

should be classified as feeding materials for

prawns under the heading 2309. These

embryos might not be proper prawn feed at

the time of importation but could become so,

after incubation.

2. Can the order of the Settlement Commission

be considered to be a judicial proceeding?

UOI v. East and West Shipping Agency 2010

(253) ELT 12 (Bom.)

The Custom House Agent License of the

respondents was suspended on the ground

that authorised agent of the respondents had

committed misconduct by taking active part

in the act of smuggling and has thus violated

the Custom House Agent Licensing

Regulations, 2004. During pendency of the

misconduct proceedings, respondents

approached Settlement Commission. The

Settlement Commission after hearing all the

parties held that Revenue had failed to prove

that the authorised agent of the respondent

Custom House Agent (CHA) had a conscious

knowledge of mis-declaration of goods. On

the basis of said order of the Settlement

Commission, Tribunal decided the case in

favour of the respondents and dropped the

misconduct proceedings against them. The

appellants challenged the Tribunal’s order

alleging that the order passed by the

Settlement Commission was ab-initio, null

and void being without jurisdiction.

The High Court observed that as per section

127M of the Customs Act, 1962, the order

passed by the Settlement Commissioner is

in judicial proceedings and it is a judicial

order. Further, the appellants had not

challenged the said order. Hence, the order

passed by the Settlement Commissioner

could not be brushed aside considering the

scheme of Chapter XVIA. It must be held

good in law so long as it is not set aside.

Considering the facts and circumstances of

the case, the High Court answered the

question of law in affirmative in favour of

the respondents and against the appellant.

